Significant and Substantial Violation

There is no evidence in this case to support a conclu-
sion that anyone other than the dozer operator would be
exposed to any hazard resulting from a cave-in of the mate-
rial. With regard to the dozer operator, I assume that when
he is operating his equipment while digging into the pile he
is in the machine and is protected by an overhead canopy.
Under normal operating circumstances, one can reasonably con-
clude that a simple slide of material will not adversely
affect the operator. However, on the facts of this case, the
respondent has not rebutted Mr. McGregor's observation that
the 30 to 40 feet high pile was the highest one he has ever
seen. Coupled with Superintendent's Bradford's admission
that "sheer faces" are common at this operation, and that the
material will move if cut into by the dozer, I cannot con-
clude that Inspector McGregor's fears of an accident were
unreasonable. I conclude and find that a cave-in of mate-
rials from a height of 30 to 40 feet, with a dozer operator
directly beneath it while he is cutting into the pile, pre-
sents a hazard to that operator.  In the event of a cave-in,
I believe that it is reasonably likely that the operator
could be pinned in the cab of his equipment, or if the dozer
were completely covered, he could suffocate.  Under the cir-
cumstances, the inspector's "S&S" finding IS AFFIRMED.

History of Prior Violations

Petitioner's exhibit P-l, with an addendum, reflects the
respondent's history of prior violations for the mine in ques-
tion. The information contained in the print-outs reflects
that for the 2-year period immediately preceding the issuance
of the citations in this case (8/22/82 to 8/21/84), the
respondent had 20 paid violation assessments for the facility
in question. For a 5-year period, January, 1978 through
July, 1985, a total of 23 citations were issued at the facil-
ity, five of which were citations for violations of section
TIu "1: ^^ eight citations issued by Inspector McGregor,
although included on the list, are not considered prior cita-
tions* under the circumstances, I cannot conclude that the
respondent's history of compliance is such as to warrant any
additional increases in the civil penalty assessments made
for the violations which I have affirmed. On the contrary,
respondent appears to have a fairly good compliance record.
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